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 1.  TIME:  9:00   CASE#: MSC15-00397 
CASE NAME: GUTIERREZ VS. CRUISER'S SALOON 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ANTIOCH SQUARE SHOPPING CENTER 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to January 22, 2018 at 9 a.m. 

  

 2.  TIME:  9:00   CASE#: MSC16-00726 
CASE NAME: TUDOR VS. TOWN OF DANVILLE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY TOWN OF DANVILLE 
* TENTATIVE RULING: * 
 
 Defendant Town of Danville’s motion for summary judgment is granted.  Summary 
adjudication is granted as to Issue No. 1 through 4.  As to Issue Nos. 1, 2 and 3 concerning 
Plaintiff’s causes of action brought under common law -- general negligence; premises liability 
under a general negligence count and premises liability under a willful failure to warn count -- 
these theories are not expressly allowed by any statute.  See Gov’t Code Section 815, 835; Hoff 
v. Vacaville Unified School District (1998) 19 Cal.4th 925, 932; Tolan v. State (1979) 100 
Cal.App.3d 980, 983.  Only the count for dangerous condition in the second cause of action for 
premises liability is proper.  The general negligence cause of action and two of the three 
premises liability counts should be summarily adjudicated as they have no statutory basis.  
Additionally, Plaintiff does not oppose this argument and thereby concedes it.   

 As to Issue No. 4 relating to a count of premises liability based on a dangerous condition 
of public property, the Town is entitled to summary adjudication on three grounds.   

 1. THE TRIVIAL DEFECT DOCTRINE 

 Gov’t Code Section 830 defines “dangerous condition” as a condition of property that 
creates a substantial (as distinguished from minor, trivial or insignificant”) risk of injury when 
such property is used with due care in a manner which it is reasonably foreseeable that it will be 
used.   

 It is well-established that a property owner is not liable for damages caused by minor, 
trivial or insignificant defects in the property.  See Caloroso v. Hathaway (2004) 122 Cal.App.4th 
922, 927. The Court in Caloroso explained that this is a part of a plaintiff’s burden to plead and 
prove.  The Court stated: 

Courts have referred to this simple principle as the “trivial defect defense,” 
although it is not an affirmative defense but rather an aspect of duty that plaintiff 
must plead and prove.  As the Ursino v. Big Boy Restaurants (1987) 192 
Cal.App.3d 394, 398-399 Court stated:  “persons who maintain walkways, 
whether public or private, are not required to maintain them in an absolutely 
perfect condition.  The question presented on this appeal is not whether 
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[defendant] established a complete defense but whether plaintiffs showed there 
is a triable issue as to whether there was a dangerous condition of the walkway 
that [defendant] had a duty to repair. 

Id. at 927.  (emphasis added) 

 That is the inquiry here as well:  Has Plaintiff shown a triable issue as to whether there 
was a dangerous condition of the roadway that the Town had a duty to repair?  The answer is, 
no.  Plaintiff has not addressed the trivial defect doctrine at all in its Opposition.  The facts of the 
case are virtually entirely undisputed.  The Town established that the roadway where the 
accident occurred had been inspected two times in the last 5 years and both times the outside 
consultant that reviewed the condition of the pavement gave it a rating in the top 10% of 
roadways in Danville.  (Facts 15, 16, 17, 18, 19, 20, 21)  The Town also established that the 
average daily traffic volume for Diablo Road at the location of the accident was approximately 
12,295 per day (over 4 million vehicles a year) and that no accident of any kind had been 
reported at the scene of the accident in the last 5 years.  (Facts 14, 23, 24, 25)  Under Caloroso, 
supra, 122 Cal.App.4th at 927, it is Plaintiff’s burden to establish a substantial defect sufficient to 
qualify as a “dangerous condition” under the statutes.   

 The Caloroso court gave guidance for when a defect is trivial.  A court should consider 
all the circumstances surrounding the accident that might make the defect more dangerous, not 
just the size of the defect itself.  Since the Caloroso court was dealing with a walkway, the 
factors to be considered included:  whether there were any broken pieces of jagged edges 
around the defect, whether there was debris, grease or water concealing the defect and whether 
the accident occurred at night in an unlighted area or some other condition obstructed the 
pedestrian’s view of the defect.  See Caloroso, supra, 122 Cal.App.4th at 927. 

 Plaintiff has set forth no evidence at all with respect to any of these factors.  Plaintiff has 
not even produced a picture of the crack in the roadway or  described its length, its width or its 
depth, let alone additional factors that would create disputed evidence that the roadway was 
hazardous.  Nothing have been provided by Plaintiff, and the argument apparently conceded.  
Plaintiff only address two points in opposition:  (1) whether Plaintiff told the officer that his tires 
were slippery and needed to be “worked in” because the bike was brand new, and (2) whether 
the Town actually had a formal inspection program for its roadways. Neither concern whether 
the defect was substantial, an essential element of a dangerous condition claim. 

 2. CAUSATION 

 To establish liability under Gov’t Code Section 835 for a dangerous condition of public 
property, a plaintiff must provide admissible evidence that the accident was legally or 
proximately caused by the alleged dangerous condition.  If a plaintiff fails to show a causal 
relationship between the dangerous condition and the injury, no cause of action exists as a 
matter of law.  See Dixon v. City of Livermore (2005) 127 Cal.App.4th 32, 43.  Proof of causation 
must also be supported by substantial evidence, and evidence which leaves the determination 
of these essential facts in the realm of mere speculation and conjecture is insufficient.  Id.  

 The Town moves for summary adjudication of the dangerous condition count of 
premises liability on the grounds that Plaintiff has produced no evidence that the crack in the 
roadway caused his motorcycle to skid.  Plaintiff does not argue this point or include any facts in 
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his Response to Defendant’s Separate Statement or his own Separate Statement.  The only 
evidence of causation is Plaintiff’s own speculation in his declaration as to why he skid out on 
the roadway.  See Declaration of Ciprian Tudor (“Tudor Decl.”), paragraphs 4, 5, 8.  This is 
hardly substantial evidence and is mere speculation and conjecture.  (See ruling on objections, 
below.) 

 On the other hand, Defendant produced significant evidence that the crack in the 
roadway did not cause any hazard.  The accident site has been inspected twice in the last 5 
years and rated highly in the pavement condition assessment done by the Town’s outside 
consultant.  There have been no motorcycle or bicycle accidents on this section of Diablo Road 
in the last 5 years, and Plaintiff himself has ridden this section of Diablo Road 40 or 50 times on 
a motorcycle without incident.  There have also been no complaints about the roadway where 
the accident occurred.   (Facts 2, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25) 

 3. ACTUAL OR CONSTUCTIVE NOTICE 

 If a plaintiff cannot establish that the public entity created the dangerous condition, then 
plaintiff must establish notice under Gov’t Code Section 835.2(a) or (b).  A plaintiff’s failure to 
establish either actual or constructive notice is fatal to recovery.  See Van Kempen v. Hayward 
Area Park, Recreation & Park District (1972) 23 Cal.App.3d 822, 827.   

 There is no evidence presented by Plaintiff that the Town created the crack in the 
roadway.  Hence, Plaintiff must establish actual notice or constructive notice or at a minimum 
create a disputed issue of fact as to whether the Town was on notice (actual or constructive) of 
the crack on Diablo Road in time to repair it.  Plaintiff concedes that there was no actual notice 
to the Town of the crack.  The Town received no complaints regarding the crack in the subject 
roadway, despite traffic counts of 12,295 vehicles per day or 4,487,675 vehicles per year.  The 
Town had no records of any prior motorcycle or bicycle accident at the accident scene.  The 
subject roadway was resurfaced in July 2010 and has been inspected twice in the last 5 years 
for its pavement condition.  Less than a month before the accident (on April 27, 2015), the PCI 
for the portion of Diablo Road where the accident occurred came out.  The roadway was rated 
90 PCI or in the top 10% of the roadways in Danville.  (Facts 14, 15, 16, 17, 18, 19, 20, 21, 23, 
24, 25, 26)  There is no actual notice to the Town that it needed to repair the crack in the 
roadway where the accident occurred. 

 Under Gov’t Code Section 835.2(b), constructive notice can only be established against 
a public entity if the plaintiff proves that (i) the condition has existed for such a period of time 
and (ii) was of such an obvious nature that the public entity, in the exercise of due care, should 
have discovered the condition and its dangerous character.   

 However, Plaintiff has not established either condition of Section 835.2(b) and has not 
created any disputed issues with respect to either condition.  (Plaintiff’s Facts 1, 2)  While the 
Town may not have had a designated employee assigned to assess potholes and cracks in 
roadways every day, the Town indisputably established a formal inspection program where all of 
its roadways were reviewed by an outside consultant approximately every two years.  The  
roadways were given ratings from 0 to 100, with 100 being a perfect roadway.  The area of 
Diablo Road where the accident occurred had a 90 rating a month prior to the accident.  There 
had been no complaints about that portion of Diablo Road, and no accidents there in the last 5 
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years.  Given these undisputed facts, there can be only one conclusion – the Town had no 
reason to suspect that the crack was dangerous and in need of repair.   

 Defendant’s request for judicial notice is granted.  See Evid. Code Sections 452(h) and 
452(d). 

            Defendant’s objection Number 1 to the Declaration of Ciprian Tudor is overruled. 

             Defendant’s objection Number 2 to the Declaration of Ciprian Tudor is sustained. 

 

 3.  TIME:  9:00   CASE#: MSC17-00570 
CASE NAME: DE LA CRUZ VS. HCR MANORCARE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MANORCARE OF WALNUT CREEK CA, LLC, et al. 
* TENTATIVE RULING: * 
 

Defendants Manor Care of Walnut Creek CA, LLC, HCR Manorcare Services, LLC, 
Heartland Employment Services, LLC, and HCR Manorcare, Inc. have demurred.  The 
complaint at issue is the First Amended Complaint filed by plaintiffs Rosalinda De La Cruz by 
her successor in interest, Veronica De La Cruz, Estate of Rosalinda De La Cruz, through its 
representative, Veronica De La Cruz, and Veronica De La Cruz individually (the “FAC”).  
Defendants demur to the First Cause of Action, for elder abuse, and Fifth Cause of Action, for 
wrongful death. 

 
The demurrer is overruled as long as plaintiff files and serves a declaration complying 

with CCP § 377.32 on or before December 18, 2017.  Otherwise the demurrer is sustained with 
leave to amend.  Any amended complaint shall be filed and served on or before January 5, 
2018.   

 
First Cause of Action, Elder Abuse: 
 
Defendants argue the First Cause of Action is deficient in several ways.   
 

A. Standing. 
 

Plaintiff concedes that she has failed to file the declaration required under Code of Civil 
Procedure section 377.32.  (Opp. at 8:1-3.)  To bring this cause of action, she will either have to 
file that declaration, stating there is no proceeding now pending in California for administration 
of the estate of decedent, Rosalind De La Cruz (hereinafter “Rose” or “decedent”), or allege the 
name, county, and case number of such proceeding and that plaintiff has been appointed the 
personal representative therein.  (See Prob. C. 8400 (a).)  Where a complaint shows that the 
plaintiff lacks standing to sue, a general demurrer will be sustained.  (Friendly Village 
Community Assn., Inc. v. Silva & Hill Constr. Co. (1973) 31 Cal. App. 3d 220, 224.) 

 
B. Sufficiency of the elder abuse allegations. 
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Plaintiff alleges that the decedent had many limitations and was a fall risk, and 
defendants knew this, but failed to take precautions, leading to a first fall on the date of 
decedent’s initial admission to the facility and a second fall two days after a second admission.  
(FAC, ¶ 4, 5, 40, 41, 42.)  Decedent lay on the floor for several hours after the first fall, which 
caused several fractures in her spine.  (¶ 43.)  Defendants did not give treatment to the 
decedent or inform plaintiff of the fall.  Their employee or agent, Dr. Taher, did not examine 
decedent until plaintiff insisted and only then ordered x-rays, leading to a diagnosis of the 
fractures.  (¶ 45.)  On numerous occasions, plaintiff found decedent “incapacitated, unattended 
and/or slumping out of her bed, causing her further injury.”  (¶ 51.)  Defendants’ staff failed to 
respond to call lights or delayed for long periods in doing so.  (Ibid.)  Defendants denied and 
withheld basic care to decedent, despite the knowledge that by doing so, injury was 
substantially certain to befall decedent and with conscious disregard of the high probability of 
such injury.  (¶ 55.)  Defendants maximized profitability over safety, and their conduct was part 
of a pattern.  (¶ 53, 59, 60, 61.)  Defendants breached various statutes.  (¶ 58.) 

 
In Fenimore v. Regents of University of California (2016) 245 Cal.App.4th 1339, 1350, a 

patient was admitted to a hospital with a history of wandering that led to numerous falls.  Plaintiff 
alleged the Hospital committed neglect by allowing the patient to fall minutes after entering the 
facility, failing to treat the resulting hip fracture for four days, and violating certain state 
regulations for acute psychiatric hospitals.  The court held these allegations were sufficient to 
allege a claim for elder neglect.  The allegations here are similar and are therefore sufficient. 
 

C. Alter ego. 
 

Defendant Manor Care of Walnut Creek, LLC argues that the alter ego allegations 
against it are insufficient because it is a Delaware LLC and subject to Delaware, not California, 
alter ego law.  Plaintiff argues that California law applies. 

 
Defendant rests its argument on Corporations Code section 17708.1.  In pertinent part, 

that section states, “(a) The law of the state or other jurisdiction under which a foreign limited 
liability company is formed governs all of the following:  (1) The organization of the limited 
liability company, its internal affairs, and the authority of its members and managers.  (2)  The 
liability of a member as member and a manager as manager for the debts, obligations, or other 
liabilities of the limited liability company.”   

 
On its face, section 17708.1 says nothing about which state’s alter ego law applies.  

Defendants cite no other authority in support of their position.  Therefore, the court rejects 
defendants’ argument and rules that the alter ego allegations are sufficient.  California has 
applied its alter ego law to a Delaware corporation before.  (See Toho-Towa Co., Ltd. v. Morgan 
Creek Productions, Inc. (2013) 217 Cal.App.4th 1096, 1107-1108.) 
 

Fifth Cause of Action, Wrongful Death: 
 
The demurrer to this cause of action is overruled.  Defendants have failed to cite any 

authority that, at the pleading stage, plaintiff must “show” or “establish” (see Opp. at 9:3-4) their 
conduct caused the death, rather than just allege it did. 
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 4.  TIME:  9:00   CASE#: MSC17-00570 
CASE NAME: DE LA CRUZ VS. HCR MANORCARE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DR. PEDRAM TAHER, M.D. 
* TENTATIVE RULING: * 
 

Defendant Pedram Taher, M.D., demurs to plaintiff’s First Amended Complaint (“FAC”).  
He challenges the Fourth Cause of Action, for Negligent Infliction of Emotional Distress, and 
Sixth Cause of Action, for Survival Damages. 
 

The demurrer is sustained as to the Fourth Cause of Action with leave to amend.  (CCP 
§ 430.10 (e).)  It is sustained as to the Sixth Cause of Action as described below.  (CCP § 
430.10 (e).)  Any amended complaint shall be filed and served on or before December 18, 2017.  
Counsel are directed to review and comply with CCP § 430.41 regarding any future demurrers.  
The basis for this ruling is as follows. 

 
Fourth Cause of Action, Negligent Infliction of Emotional Distress: 

 
A bystander can recover for the emotional distress of witnessing an injury to another only 

if he can plead and prove he (1) is closely related to the injury victim; (2) was present at the 
scene of the injury-producing event at the time it occurred and then aware that it was causing 
injury to the victim; and (3) suffered serious emotional distress as a result of what he witnessed.  
(Keys v. Alta Bates Summit Medical Center (2015) 235 Cal.App.4th 484, 488; see Thing v. La 
Chusa (1989) 48 Cal.3d 644, 667-668.)   

 
In NIED cases based on alleged medical negligence, courts have found that a 

layperson’s mere “observation of medical procedures” is generally not enough to satisfy the 
requirement of contemporary awareness of the injury-producing event.   (Bird v. Saenz (2002) 
28 Cal.4th 910, 918.)   “This is not to say that a layperson can never perceive medical 
negligence, or that one who does perceive it cannot assert a valid claim for NIED. To suggest 
an extreme example, a layperson who watched as a relative's sound limb was amputated by 
mistake might well have a valid claim for NIED against the surgeon. Such an accident, and its 
injury-causing effects, would not lie beyond the plaintiff's understanding awareness. But the 
same cannot be assumed of medical malpractice generally.”  (Ibid.)   

 
To satisfy the second prong of the test – being “present at the scene of the injury-

producing event at the time it occurs and [being] then aware that it is causing injury to the victim 
– a plaintiff seeking to recover damages for the emotional distress of witnessing medical care 
must have a “contemporaneous sensory awareness of the causal connection between the 
negligent conduct and the resulting injury.”  (Id. at 918.)  The “awareness” must be an 
“understanding awareness.”  (Id. at 918-920).   The plaintiff need not necessarily understand 
that what the defendants were doing or failing to do was negligent, but must have a 
“contemporaneous, understanding awareness of the event as causing harm to the victim.”  (Id. 
at 920.) 

 
 In Bird, the court thus held that the plaintiffs were unable to meet this requirement and 
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summary judgment should be granted because while they may have believed their mother was 
bleeding to death due to a transected artery, they did not witness the artery being cut and did 
not have a contemporaneous understanding awareness that the care their mother was receiving 
to diagnose and correct the cause of the bleeding was inadequate.  (Id. at 918, 921-922.)   

 
On the other hand, the court in Bird spoke approvingly of the result in its pre-Thing 

decision, Ochoa v. Superior Court (1985) 39 Cal.3d 159.  There, a mother observed her son in 
juvenile hall over the course of two days as his symptoms increased from what was originally 
described as a “bug” to bilateral pneumonia.   She spoke with juvenile hall authorities and 
expressed concern that her son was not receiving the necessary treatment, but initially received 
only assurances.  Her requests to take her son to his private physician were declined.  Her son 
was seen by an attending physician only once on each of the first two days.  He died on the 
third.  (Ochoa, supra, 39 Cal.3d at 162-164.)  On these facts, the Ochoa court held that the 
plaintiff had stated a cause of action for negligent infliction of emotional distress.  (Id. at 169-
170.)  “Mrs. Ochoa was aware of and observed conduct by the defendants which produced 
injury in her child. She was aware of the fact that her child was in need of immediate medical 
attention. To her knowledge the defendants had failed to provide the necessary care.”  (Ibid.) 

 
The Bird court summarized the facts in Ochoa as being that the son “died of pneumonia 

after authorities ignored his obviously serious symptoms, which included vomiting, coughing up 
blood, and excruciating pain.”  (Bird, supra, 28 Cal.4th at 919.)  It defined the injury-producing 
event as “the failure of custodial authorities to respond significantly to symptoms obviously 
requiring immediate medical attention. Such a failure to provide medical assistance, as opposed 
to a misdiagnosis, unsuccessful treatment, or treatment that turns out to have been 
inappropriate only in retrospect, is not necessarily hidden from the understanding awareness of 
a layperson.”   

 
Finally, in Keys v. Alta Bates Summit Medical Center, supra, 235 Cal.App.4th at 489, 

“plaintiffs were present when Knox, their mother and sister, had difficulty breathing following 
thyroid surgery. They observed inadequate efforts to assist her breathing, and called for help 
from the respiratory therapist, directing him at one point to suction her throat. They also directed 
hospital staff to call for the surgeon to return to Knox's bedside to treat her breathing problems. 
These facts could be properly considered by the jury to demonstrate that plaintiffs were 
contemporaneously aware of Knox's injury and the inadequate treatment provided her by 
defendant.”  The court therefore held there was sufficient evidence to uphold the jury’s award of 
damages for negligent infliction of emotional distress.  “The injury-producing event here was 
defendant's lack of acuity and response to Knox's inability to breathe, a condition plaintiffs 
observed and were aware was causing her injury.”  (Id. at 490.)   
 
 Here, the FAC alleges that the decedent fell on March 29, 2016 into March 30, 2016, 
fracturing her spine in several places.  (¶ 43.)  For some unspecified amount of time, Dr. Taher 
failed to examine decedent.  (¶ 44.)  The FAC does not allege that Dr. Taher was aware at the 
time of any need to examine decedent or that plaintiff requested such an examination then.  
Indeed, the FAC makes plain that plaintiff was not present to witness her mother’s distress 
initially because it alleges that defendants did not notify her of the fall at the time.  (¶ 44.) 
 
 The FAC goes on to allege that on March 31, 2016 plaintiff did observe her mother in 
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excruciating pain and having trouble breathing.  (¶ 45.)  It then alleges that plaintiff was present 
during a visit by Dr. Taher at some unspecified time when plaintiff’s mother complained of this 
pain and mentioned the fall of a day or two earlier.  However, Dr. Taher dismissed these 
complaints as related only to shortness of breath and refused to perform an examination.  It was 
not until plaintiff demanded an examination that one was performed.  (¶ 45.)  The FAC does not 
allege whether this demand came during this visit by Dr. Taher on March 31, 2016 or sometime 
later, and, if later, how much later. 
 
 The court finds these allegations to be insufficient to state a claim for negligent infliction 
of emotional distress.  The allegations in Ochoa were sufficient because there the plaintiff was 
aware that her son was in need of immediate medical attention and observed over the space of 
two days that he did not receive it.  The court in Bird said Ochoa was a case in which the 
defendant ignored “obviously serious symptoms” (28 Cal.4th at 919) that “obviously” required 
“immediate” medical attention.  (28 Cal.4th at 920.)  Here the length of any delay is entirely 
unspecified and could have been as short as a few minutes – the time between when plaintiff 
was originally aware Dr. Taher did not perform an examination and when plaintiff demanded the 
examination and it was performed.   Over a delay of only a few minutes, it is unlikely plaintiff 
could have had an understanding awareness that the lack of treatment was causing any injury.  
Plaintiff may not recover for merely witnessing a few minutes pain from a previously existing 
illness or injury.   
 
 The court notes plaintiff’s citation to footnote 6 in the Ochoa opinion, upholding the 
father’s claim, as well as the mother’s, even though the father had visited his son only once.  
The Ochoa opinion does not state how long that visit lasted, but acts as though it was co-
extensive with the mother’s on the same day, at which time the parents both saw that their son 
was extremely ill and was holding his left side in an attempt to relieve severe pain and that he 
was not receiving medical care even after the mother expressed concern to the defendant that 
he needed it.   
 

The court does not give much value to this footnote as precedent in light of the limited 
facts stated in Ochoa concerning what the father witnessed,  
the subsequent reformulation and narrowing of the Dillon test in Thing, and the Bird court’s 
mention of their implicit approval of only the Ochoa mother’s claim and not also the father’s. 
 

Sixth Cause of Action, Survival Damages: 
 

 The demurrer to this cause of action is sustained without leave to amend, but with leave 
to amend the Second Cause of Action to the extent necessary to allege any recoverable 
damages and to make clear in what capacity plaintiff is bringing that claim. 
 
 Defendant Taher argues there is no separate cause of action for survival damages, only 
a continuation of a cause of action following the death of the victim, and that plaintiffs have 
already alleged that cause of action earlier, in the Second Cause of Action.   
 
 In pertinent part, Code of Civil Procedure section 377.20 states, “Except as otherwise 
provided by statute, a cause of action for . . . a person is not lost by reason of the person’s 
death, but survives . . .”  Section 377.30 then goes on to provide that a cause of action that 
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survives passes to the “decedent’s successor in interest, subject to Chapter 1 (commencing with 
Section 7000) of Part 1 of Division 7 of the Probate Code, and an action may be commenced by 
the decedent’s personal representative or, if none, by the decedent’s successor in interest.”  In 
any such action, “the damages recoverable are limited to the loss or damage that the decedent 
sustained or incurred before death, including any penalties or punitive or exemplary damages 
that the decedent would have been entitled to recover had the decedent lived, and do not 
include damages for pain, suffering, or disfigurement.”  (CCP § 377.34.)  The latter damages 
survive only if the plaintiff can allege the defendant’s conduct extends beyond mere professional 
negligence, but rather rises to the level of elder abuse.  (CCP § 377.34; Welf. & Inst. C. § 15657 
(b).) 
 
 Thus, under these statutes, the claim for damages in the sixth count is the one that 
always belonged to the decedent.  It is not a new cause of action that accrued upon the death of 
the decedent, like a cause of action for wrongful death.  (See Ferguson v. Dragul (1986) 187 
Cal.App.3d 702, 708.)  Because the Second Cause of Action already asserts a claim for the 
damages of the decedent, the court deems the Sixth Cause of Action not to state a true, 
separate cause of action, but rather to be superfluous.  (See Careau & Co. v. Security Pacific 
Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395;   Guz v. Bechtel National, Inc. (2000) 
24 Cal. 4th 317, 348-349.) 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00570 
CASE NAME: DE LA CRUZ VS. HCR MANORCARE 
HEARING ON MOTION TO DELETE PORTIONS OF 1st Amended COMPLAINT 
FILED BY MANORCARE OF WALNUT CREEK CA, LLC, et al. 
* TENTATIVE RULING: * 
 
The Motion to Strike filed by Defendants Manor Care of Walnut Creek CA, LLC, HCR 
Manorcare Services, LLC, Heartland Employment Services, LLC, and HCR Manorcare, Inc. is 
denied for the reasons stated in the accompanying ruling on these defendants’ demurrer.  The 
First Amended Complaint adequately alleges alter ego and a claim for enhanced remedies and 
punitive damages for elder abuse. 

  

 6.  TIME:  9:00   CASE#: MSC17-00616 
CASE NAME: STRONG VS. SLADEK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY LAURA LANDOLF, et al. 
* TENTATIVE RULING: * 
 
The demurrer to the ninth cause of action is sustained with leave to amend.  The demurrers to 

the fifth, eighth, and tenth causes of action are overruled.  An amended complaint shall be filed 

no later than December 15, 2017. 

A. Background 
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See Line 7.  Moving defendants demur to plaintiff’s fifth cause of action for quiet title, eighth 

cause of action for accounting, and ninth and tenth causes of action for equitable subrogation 

and equitable lien. 

B. Demurrer 
 

a. Standing 
 

The demurrer based on lack of standing is overruled. Every action must be prosecuted in the 

name of the real party in interest.  (Code Civ. Proc. § 367.) The real party in interest is the 

person possessing the right sued upon by reason of the substantive law. (Ventura County 

Redev. Co. v. Hadley Auto Transp. (1995) 38 Cal.App.4th 878, 880.)  That plaintiff is not a party 

to the contract is not decisive even if true.  She alleges that the money by which the purchase 

under the contract was made came from her and her husband’s trust, which was managed by 

Mr. Sladek.  (FAC, ¶¶ 3, 4.) 

b. Statute of Limitations 
 

The demurrer based on the statute of limitations is overruled for the reasons set forth in Line 7. 

Plaintiff sufficiently pleads a fiduciary relationship that would give rise to her duty of inquiry only 

at the time she was actually aware of other owners on the property, and her own lack of interest, 

in 2013.  The verified First Amended Complaint does not show that an accounting claim is 

barred by the four-year statute of limitations.  And as set forth in the next section, the 

declaratory relief and other equitable claims are not derivative of other claims.  (Contrast Ball v. 

FleetBoston Financial Corp. (2008) 164 Cal.App.4th 794, 800 [declaratory relief claim derivative 

of CLRA claim fails if CLRA claim fails].) 

c. Substantive Challenges 
 

i. Declaratory Relief – Quiet Title and Equitable Lien (Fifth and Tenth 
Causes of Action) 

 

Defendants argue that Plaintiff’s claims for declaratory relief (quiet title) and equitable lien fail 

because the underlying causes of action fail as a matter of law.  But plaintiff’s accounting claim 

does not fail.  More fundamentally, these claims are not wholly derivative of other claims.  

Rather, they seek clarity of an alleged joint ownership of the property over which a present 

controversy exists concerning recorded ownership and rights under a contract.  (See Code Civ. 

Proc. § 1060; contrast Ball, supra.)  Plaintiff properly pleads equitable claims concerning title to 

the property and a lien based on her alleged interest – an interest which Mr. Sladek does not 

deny, as he intends to sell the property and pay her 33% share.  (Memo in Support of Demurrer, 

p. 3: 2-13.)  Accordingly the demurrers to these causes of action are overruled.  

ii. Accounting (Eighth Cause of Action) 
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Plaintiff sufficiently pleads a claim for an accounting, which requires a relationship between the 

plaintiff and defendant requiring an accounting and a balance that can only be ascertained by 

that accounting.  (Teselle v. McLoughlin (2009) 173 Cal.App.4th 156, 179.)  Plaintiff alleges that 

the initial money to purchase the property came from her and her husband’s trust, and that the 

other owners of the property may have made payments towards these expenses in amounts 

uncertain and unknown to plaintiff.  (See id. [accounting not available where sum is certain].) 

The demurrer is overruled as to this cause of action.  

iii. Equitable Subrogation (Ninth Cause of Action) 
 

Plaintiff’s claim does not sound in equitable subrogation. “One who claims to be equitably 

subrogated to the rights of a secured creditor must satisfy certain prerequisites. These are: (1) 

Payment must have been made by the subrogee to protect his own interest; (2) The subrogee 

must not have acted as a volunteer; (3) The debt paid must be one for which the subrogee was 

not primarily liable; (4) The entire debt must have been paid; [and] (5) Subrogation must not 

work any injustice to the rights of others.’” (Caito v. United Cal. Bank (1978) 20 Cal.3d 694, 704 

(1978).  Accepting plaintiff’s allegations as true, she and her husband paid money for which they 

were primarily liable (in order to purchase the interest) and which did not pay off the entire debt.  

The demurrer is sustained with leave to amend to state a claim for equitable subrogation if 

possible. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00616 
CASE NAME: STRONG VS. SLADEK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RICHARD B. SLADEK 
* TENTATIVE RULING: * 
 
 
The demurrers to the first, third, fourth, seventh, and ninth causes of action are sustained with 

leave to amend.  The demurrers to the fifth, sixth, eighth and tenth causes of action are 

overruled.  An amended complaint shall be filed no later than December 15, 2017. 

A.  Background 
 

Plaintiff Mary Patricia Strong is the wife of decedent Edward Strong.  Defendant Richard Sladek, 

while employed with Defendant Merrill Lynch, was Mr. Strong’s financial advisor from 

approximately 1985.  Plaintiff alleges that in approximately April, 2006, Mr. Sladek induced Mr. 

Strong to transfer $666,666.00 from their Merrill Lynch account to their personal account in 

order to fund the purchase of a parcel of unimproved land in La Quinta, California.  The 

agreement was memorialized in a single-page writing attached to the Complaint.  (The 

attachment has a deposit ticket on the bottom, though defendants contend the original 
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agreement did not include the ticket.)  Plaintiff claims this inducement violated internal Merrill 

Lynch rules. 

Under the terms of Exhibit A, the $666,666 would purchase a 33% interest in the property.  In 

addition, Mr. Strong would be responsible to pay 33% of the property taxes.  Plaintiff claims the 

total purchase price was $2,000,000, funded by a $1,400,000 seller carry-back deed of trust and 

a deposit of $600,000.  Plaintiff alleges on information and belief that the remainder of Mr. 

Strong’s money was used to purchase golf club memberships.  The ultimate deed was only in 

the name of Mr. Sladek and his wife, also a defendant. 

In July, 2016, the Sladeks sold partial interests in the property.  First, they sold a 25% interest to 

Defendants William and Joan Reed.  Second, they sold a 20% interest to  Defendants Laura 

and Mark Landolf, who are the Sladeks’ daughter and son-in-law.  Mr. Strong and plaintiff were 

not advised of either sale.   

Beyond paying the property taxes, Mr. Strong also paid 33% of the Lot Pad Maintenance fee 

and the Madison Club Owners Association quarterly assessments.  On information and belief, 

plaintiff claims that after Mr. Strong’s death, Mr. Sladek demanded that plaintiff continue to pay 

these fees, which plaintiff did based on the trust and confidence she place in Mr. Sladek.  

Plaintiff claims that she and her husband relied on Mr. Sladek to manage their investment in the 

property, particularly during the period when Mr. Strong was suffering from dementia. 

In 2013 (“sometime in 2013”), plaintiff was told by her personal realtor that the Reeds and 

Landolfs were record owners of fractional interests in the property and that she herself had no 

recorded interest.  Plaintiff continued to rely on and defer to Mr. Sladek concerning her 

investment.  

In early 2017, plaintiff asked a subsequent personal realtor, Dave Carron, to obtain information 

about the property, including whether it was listed for sale.   In March of 2017, Mr. Caron 

confirmed that neither plaintiff nor her husband was a record owner of the property, the Reeds 

and Landolfs obtained subsequent interests in the property, and the property remained 

encumbered by the carry-back deed of trust.   Plaintiff then brought this action. 

Plaintiff’s verified First Amended Complaint (FAC) names as defendants Merrill Lynch, the 

Sladeks (Richard individually, and both as trustees of their trust), the Reeds (as trustees of their 

trust), the Landolfs, and Estate of Madison, LLC, the seller which executed the carry-back deed 

as defendants.  The causes of action are: 

1) Breach of fiduciary duty (Sladek) 
2) Breach of fiduciary duty (Merrill Lynch) 
3) Fraud  (Sladek) 
4) Negligent misrepresentation (Sladek) 
5) Quiet title (all defendants except Merrill Lynch)  
6) Elder financial abuse (Sladek and Merrill Lynch) 
7) Breach of good faith and fair dealing (Sladek) 
8) Accounting (all defendants) 
9) Equitable subrogation (all defendants except Merrill Lynch) 
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10) Equitable lien (all defendants except Merrill Lynch) 
 

Mr. Sladek demurs to all causes of action except the second, which does not name him.  

B. Demurrer 

 
a. Standing 

 

The demurrer based on lack of standing is overruled. Every action must be prosecuted in the 

name of the real party in interest.  (Code Civ. Proc. § 367.)  The real party in interest is the 

person possessing the right sued upon by reason of the substantive law. (Ventura County 

Redev. Co. v. Hadley Auto Transp. (1995) 38 Cal.App.4th 878, 880.)  That plaintiff is not a party 

to the contract is not decisive even if true.  She alleges that the money by which the purchase 

under the contract was made came from her and her husband’s trust, which was managed by 

Mr. Sladek.  (FAC, ¶¶ 3, 4.) 

b. Statute of Limitations (1st, 3rd, 4th, 7th Causes of Action) 
 

The contract at-issue here is dated eleven years before the initial complaint was filed, and 

plaintiff claims rights through her husband who died in 2011 and more than five years before the 

initial complaint.  Mr. Sladek argues that all statutes of limitation would have run no later than 

four years from either of those dates. 

Plaintiff’s response sounds in delayed accrual.  She claims that she did not and could not have 

learned of the facts giving rise to a cause of action until March of 2017, when her second realtor 

pulled the property profile report showing that neither she nor her husband was on title.  

Relatedly, Mr. Sladek was a fiduciary to both plaintiff and her husband, which reduces the 

obligation on her part to inquire of him.  

A cause of action accrues when the act is completed and there is a result for which there is 

liability.  (Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397.)   In delayed discovery cases such 

as this, discovery occurs when the plaintiff suspects or has reason to suspect a factual basis for 

the claim or actually discovered or by reasonable diligence should have discovered the 

existence of a cause of action.  (See Rivas v. Safety-Kleen Corp. (2002) 98 Cal.App.4th 218, 

225; see also Sanchez v. South Hoover Hospital (1976) 18 Cal.3d 93, 97.)  A plaintiff is required 

to investigate and is charged with what a reasonable investigation would have discovered.  (See 

Alexander v. Exxon Mobil (2013) 219 Cal.App.4th 1236, 1251.)   

In a fiduciary relationship, there is no general duty of inquiry until the relationship is repudiated.  

(Lee v. Escrow Consultants, Inc. (1989) 210 Cal.App.3d 915, 921.)  But even so, once the 

plaintiff becomes aware of facts which would make a reasonably prudent person suspicious, the 

duty to investigate arises and the plaintiff may still be charged with knowledge of facts that such 

an investigation would have uncovered.  (Id.) 
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Here, plaintiff sufficiently pleads that Mr. Sladek was a fiduciary and therefore her duty of inquiry 

is more limited.  Plaintiff pleads that Mr. Sladek managed money held in the name of a living 

trust for both her and her husband, each of whom was named in the effecting instrument, and 

that he advised moving money out of that trust specifically to enable him to purchase the 

property under his agreement with Mr. Strong.  The facts as pled show a continuing fiduciary 

relationship.   

But even so, plaintiff’s own allegations complicate her delayed accrual claim for several causes 

of action.  Even in the fiduciary context, plaintiff is charged with a duty to investigate if she has 

facts that would make a reasonable person suspicious.  (Lee, supra.)  Plaintiff alleges that 

“sometime” in 2013, her realtor for her personal residence, Jim Calhoun, told her: 1) the Reeds 

and another couple (later determined to be the Landolfs) were on title to the property; and 2) 

Plaintiff herself was not on title to the property.  (FAC, ¶ 21.)  Despite this, Plaintiff claims that it 

was not until March of 2017 – over three years later – that she asked a subsequent personal 

realtor to pull a title report which disclosed that neither she nor her husband held a recorded 

interest in the property, and which “revealed” the Reed and Landolf interests.  (FAC, ¶ 22.)   

At the time in 2013 that she learned others were on title to the property and she was not, she 

was on notice of facts giving rise to her claims even assuming the existence of a fiduciary 

relationship.  Plaintiff alleges that she continued to rely on Sladek’s advice “in regards to her 

investment in the Property” (FAC, ¶ 21) but she had no reason to do so since she now knew 

that – at least as far as a recorded interest was concerned – she had none.  This, plus the 

presence of other record owners on title, would put a reasonable person on notice to inquire as 

to the actual title to the property.  (Indeed, it would seem Mr. Calhoun must have done some title 

investigation in 2013 to provide the information that he did.)  A title inquiry would have revealed 

to plaintiff that her husband likewise had no recorded interest.  This lack of diligence prevents 

delayed discovery beyond 2013 for plaintiff’s claims for fraud, breach of fiduciary duty, breach of 

good faith, and negligent misrepresentation (though if the discussion with Mr. Calhoun occurred 

prior to March 29, 2013, other claims may also be time-barred).  (See Code Civ. Proc. § 338(d) 

[three years – breach of fiduciary duty and fraud]; § 339(1) [three years – negligent 

misrepresentation and breach of good faith and fair dealing].)  

The demurrer is therefore sustained as to the first, third, fourth, and seventh causes of action.  

This being the first demurrer heard, plaintiff is granted leave to amend to plead diligence despite 

the information provided to her in 2013, if possible.  The Court renders no opinion on the 

remaining substantive claims raised in the demurrer as to these causes of action.  

c. Declaratory Relief – Quiet Title and Equitable Lien (Fifth and Tenth Causes of 
Action) 

 

Mr. Sladek argues that Plaintiff’s claims for declaratory relief (quiet title) and equitable lien fail 

because the underlying causes of action fail as a matter of law. But the elder abuse claim is not 

facially barred by the statute of limitations and not otherwise subject to demurrer, as set forth in 

the next section.  More fundamentally, these claims are not wholly derivative of other claims, but 
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seek clarity of an alleged joint ownership of the property over which a present controversy exists 

concerning recorded ownership and rights under a contract.  (See Code Civ. Proc. § 1060; 

contrast Ball v. FleetBoston Financial Corp. (2008) 164 Cal.App.4th 794, 800 [declaratory relief 

claim derivative of CLRA claim fails if CLRA claim fails].)  Plaintiff properly pleads equitable 

claims concerning title to the property and a lien based on her alleged interest – an interest 

which Mr. Sladek does not deny, as he intends to sell the property and pay her 33% share.  

(Memo in Support of Demurrer, p. 3: 2-13.)  Accordingly the demurrers to these causes of action 

are overruled.  

d. Elder Abuse (Sixth Cause of Action) 
 

The elder abuse cause of action has a four-year limitations period, and the FAC does not show 

on its face that the claim is time-barred, at least as to plaintiff’s own claims.  (Welf. & Inst. Code 

§15657.7.)  Mr. Sladek also contends that the cause of action fails to state a claim because 

plaintiff was not 65 when the contract was entered into, and her husband – the only party to the 

contract and over 65 at the time – is deceased. 

It is not entirely clear from the FAC as pled whether plaintiff intended to bring a survivor claim for 

elder abuse on Mr. Strong’s behalf.  Plaintiff brings the complaint only in her individual capacity, 

and though the cause of action does reference Mr. Strong’s age, it speaks only to plaintiff’s 

damage.  (FAC, ¶¶ 58, 59.)  As to this individual claim, plaintiff argues that she turned 65 in 

2016, mere months after the execution of the contract.  She claims that she has been 

continually harmed from that point through March of 2017, and particularly since her husband’s 

death in 2011, through payments demanded of her that were not required under the contract.  

Accordingly, the demurrer is overruled as to this cause of action. 

e. Accounting (Eighth Cause of Action) 
 

The cause of action for accounting is also subject to a four-year statute of limitations.  (Code 

Civ. Proc. § 443.)  It requires that there be a relationship between the plaintiff and defendant 

requiring an accounting and a balance that can only be ascertained by that accounting.  (Teselle 

v. McLoughlin (2009) 173 Cal.App.4th 156, 179.)  Plaintiff alleges that the initial money to 

purchase the property came from her and her husband’s trust and that she continually made 

payments towards monthly maintenance fees at Mr. Sladek’s request even after her husband’s 

death.  Further, the other owners of the property may have made payments towards these 

expenses in amounts uncertain and unknown to plaintiff.  (Compare id. [accounting unavailable 

where sum is certain].)  This is sufficient to state a claim for an accounting.  The demurrer is 

overruled as to this cause of action.  

f. Equitable Subrogation (Ninth Cause of Action) 
 

Plaintiff contends that because the Sladeks used only her and her husband’s trust money to 

acquire the property, equitable subrogation requires that their interest be subrogated to hers. 
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“One who claims to be equitably subrogated to the rights of a secured creditor must satisfy 

certain prerequisites. These are: (1) Payment must have been made by the subrogee to protect 

his own interest; (2) the subrogee must not have acted as a volunteer; (3) the debt paid must be 

one for which the subrogee was not primarily liable; (4) the entire debt must have been paid; 

[and] (5) subrogation must not work any injustice to the rights of others.’” (Caito v. United Cal. 

Bank (1978) 20 Cal.3d 694, 704.  Accepting plaintiff’s allegations as true, she and her husband 

paid money for which they were primarily liable (in order to purchase the interest) and which did 

not pay off the entire debt.  As pled, Plaintiff’s equitable claim does not sound in subrogation.  

The demurrer is sustained with leave to amend to state a claim for equitable subrogation if 

possible. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00686 
CASE NAME: CASIAN-GOMEZ VS. INDEPENDENT STRUCTURES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 
While the parties appear to have been served with the Plaintiff’s Second Amended Complaint, 
based on the fully briefed Demurrer by the Defendant State of California acting by and through 
the California Department of Transportation, neither the Second Amended Complaint nor a 
Proof of Service has been filed with the Court. Plaintiffs are ordered to file the Second Amended 
Complaint and Proof of Service of same by Tuesday December 5, 2017. The hearing on the 
fully briefed Demurrer by the State of California is continued until 9:00 a.m. Monday December 
11, 2017. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WILLIAM HODDICK M.D. 
* TENTATIVE RULING: * 
 
Hearing taken off calendar at the request of the moving party on 11/30/17. 
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10.  TIME:  9:00   CASE#: MSC17-00916 
CASE NAME: CASA CHICAS INC. VS. CAMPOS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY OSCAR CAMPOS, et al. 
* TENTATIVE RULING: * 
 
 
 Defendants Oscar Campos, Salsa 4 All Seasons, Miguel Angel Campos, Roger Campos 
and Ambar Fuentes’ motion for judgment on the pleadings is denied in part and granted in part. 
The motion is denied as to the first (breach of contract), third (negligent interference with 
prospective economic relations), fourth (defamation) and fifth (breach of fiduciary duty) causes 
of action.  The motion is further denied as to Defendant Oscar Campos with respect to the 
second cause of action for intentional interference with prospective economic relations.  The 
motion for judgment on the pleadings is granted with leave to amend as to the remaining 
Defendants named in the second cause of action for intentional interference with prospective 
economic relations. 

BREACH OF CONTRACT  (FIRST CAUSE OF ACTION) 

 As to the first cause of action or breach of the confidentiality agreement pled against 
Defendant Oscar Campos (“Oscar”), the motion is denied.  Oscar contends that there are no 
protectable trade secrets at issue in the case.  The Complaint establishes that Plaintiff’s 
customer list is only a list of grocery stores that sell salsa.  This information is generally known 
in the trade and thus is not a trade secret.  See Sarkes Tarzian, Inc. v. Audio Devices, Inc. 
(1958) 166 F. Supp. 250, 255-259. 

 The common law was preempted on January 1, 1985 by the Uniform Trade Secrets Act 
(“UTSA”).  For purposes of the UTSA, “trade secret” means information, including a formula, 
pattern, compilation, program, device, method, technique, or process, that:  (1) derives 
independent economic value, actual or potential, from not being generally known to the public 
or to other persons who can obtain economic value from its disclosure or use; and (2) is the 
subject of efforts that are reasonable under the circumstances to maintain its secrecy.  See Civil 
Code Section 3426.1(d); see also Self-Directed Placement Corp. v. Control Data Corp. (9th Cir. 
1990) 908 F.2d 462, 465-466 (because elements of employment counseling program are 
obvious to anyone who enrolled in the program, and generally known to the public, the program 
was not a trade secret) 
  
 Information may lose its status as a trade secret if it is not kept secret.  See DVD Copy 
Control Ass’n v. Bunner (2004) 116 Cal.App.4th 241, 251.  In DVD Copy Control, for example, 
the Court of Appeal held that DVD decryption software, although originally the plaintiff’s trade 
secret, lost its status as a trade secret when it was posted on dozens of Internet web sites 
within a short time and when it was widely publicized through the community of computer 
programmers that the software was available for download by any interested party.  Id. at 251-
253.  

 A customer list may or may not be a trade secret, depending on the circumstances.  
Whether or not a particular customer list is a trade secret is determined by an analysis that had 
five components in the cases applying the law as it existed before the January 1, 1985, the 
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effective date of the UTSA.  Whether a customer list is a trade secret now has only three 
components, although two or three of the five seem to have been subsumed in the “value” 
component of the most recent articulation of the criteria.  Compare Aetna Bldg. Maintenance 
Co. v. West (1952) 39 Cal.2d 198, 204-205 with ABBA Rubber Co. v. Seaquist (1991) 235 
Cal.App.3d 1, 18-19.    

 For a customer list to come within the statutory definition of trade secret, it must be (1) 
information, (2) which is valuable because it is unknown to others, and (3) which the owner has 
attempted to keep secret.  See ABBA Rubber, supra, 235 Cal.App.3d at 18.  The “value” 
element requires the information to have value to other businesses that are unaware of the 
information and that could put that information, if known, to valuable use.  Id. at 19.  A customer 
list need not be in writing to be protectable as a trade secret; it may consist of information within 
the employee’s memory.  See Civil Code Section 3426.1(d) (trade secret definition uses term 
“information” without limitation).  

 In cases in which customer lists were held to be trade secrets, courts tend to stress the 
nature of the business as one that required the development of a personal, exclusive, and 
continuing relationship such that the customer list, or the information contained in it, could not 
be easily duplicated or developed.  For example, one company that published bulletins 
regarding the worthiness of solicitors for charitable contributions had a subscriber list of 
corporations, firms, and persons solicited for charitable contributions.  See California 
Intelligence Bureau v. Cunningham (1948) 83 Cal.App.2d 197, 199.  Although defendant added 
125 subscribers to that list during a six-month term of employment, the list was held to be so 
unique and to have required such ingenuity, time, labor, and expense to develop that it was 
protectable.  The list was based on confidential information that was difficult to develop, and the 
former employee was not entitled to use it to develop a competing business.  Id. at 203-204. 
See also Klamath-Orleans Lumber, Inc. v. Miller (1978) 87 Cal.App.3d 458, 461. 

 In the Opposition, Plaintiff clearly describes why the confidential information on the flash 
drive and otherwise provided to Oscar was a trade secret.  Casa Chicas explains that the 
owner, Medrano, carefully selected the customers she would solicit.  Plaintiff targeted smaller, 
“boutique” grocery stores, where she could personally market her product (fresh salsa) by 
providing samples to the store owners and greeting store owners in person, thus allowing for the 
development of a business relationship with the store owner at a more personal level.  
(Opposition, page 2, lines 11-14)  Medrano’s efforts required substantial time and effort because 
Plaintiff had to look at the geographical location of the specific customers (smaller grocery 
stores) in order to develop delivery routes that would allow Plaintiff to deliver its products in an 
efficient manner.  (Opposition, page 2, lines 14-18)  Plaintiff’s customer lists and delivery routes 
were built over 15 years by Medrano and were not available or known to the public.  
(Opposition, page 2, lines 18-21) 

 Casa Chicas kept this information secret – on a flash drive.  And, according to the 
Opposition, it was only shared with Oscar because he was personally known to Medrano due to 
a family relationship, and the two had known each other for years prior to Oscar’s employment.  
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(Opposition, page 2, lines 22-28)  Oscar also had to sign a confidentiality agreement prior to 
working for Casa Chicas.  

 The inquiry, of course, is, did Plaintiff need to add these facts to the Complaint in order 
to plead a “trade secret,” and accordingly, a breach of the confidentiality agreement.  The 
answer is, no.  Plaintiff has sufficiently alleged that Casa Chicas had confidential information 
and documents, “which included salsa recipes, customer lists, contact information for clients, 
vendors and manufacturers and information about delivery routes.”  (Cmplt, paragraph 17)  The 
Complaint further alleges that this information was placed on a flash drive; it was not public 
information, and Oscar signed a confidentiality agreement prior to being able to look at the flash 
drive and use its contents in his work.  (Cmplt, paragraphs 15, 16, 18, 19)   

 Oscar can obtain the details about how the information on the flash drive was created 
and whether it met the elements of Civil Code Section 3426.1 in discovery.  These are all factual 
inquiries, which do not need to be pleaded with that level of particularity in the Complaint.  

 Defendant Oscar also argues that there was nothing wrong with severing his 
employment relationship with Casa Chicas and working for a competitor.  It is well-established 
that merely informing customers of one’s former employer of a change of employment, without 
more, is not solicitation.  “Neither does the willingness to discuss business upon invitation of 
another party constitute solicitation on the part of the invitee.  Equity will not enjoin a former 
employee from receiving business from the customers of his former employer.”  See Aetna 
Bldg. Maintenance, supra, 39 Cal.2d at 203-204.   
  
 With that said, however, the former employer is entitled to protection against the former 
employee’s use, or disclosure in competition with it, of trade secrets given to him only for the 
purpose of carrying on his former employer’s business.  Id. at 204.     
 
 That is what is alleged in the Complaint.  Oscar was given Casa Chicas’ confidential 
information to perform his work as a Sales Agent for the company.  He breached the 
confidentiality agreement by disclosing Casa Chicas’ confidential information to his new 
employer for his/their use and refusing to return any of Casa Chicas’ confidential information 
which he misappropriated.  (Cmplt, paragraphs 15, 16, 17, 19, 19, 43)  Defendant will have an 
opportunity to disprove the use of any “trade secret” through the discovery process and a 
motion for summary judgment/adjudication. 
 
INTENTIONAL INTERFERENCE WITH PROSPECTIVE ECONOMIC RELATIONS  (SECOND 
CAUSE OF ACTION) 
 
 As to the second cause of action for intentional interference with prospective economic 
relations pled against all Defendants, the motion is granted with leave to amend with respect all 
Defendants besides Oscar Campos, for which the motion is denied.  The elements of an 
intentional interference with prospective economic relations claim are set out in CACI 2202.  
The essential factual elements which must be pled include:  (1)  That [plaintiff] and [third party] 
were in an economic relationship that probably would have resulted in an economic benefit to 
[plaintiff]; (2)  That [defendant] knew of the relationship; (3) That [defendant] engaged in 
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[conduct that was wrongful;  (4)  That by engaging in this conduct, [defendant] intended to 
disrupt the relationship or knew that disruption of the relationship was certain or substantially 
certain to occur; (5) that the relationship was disrupted; (6) That [plaintiff] was harmed, and (7) 
That [defendant’s] conduct was a substantial factor in causing [plaintiff’s harm].  See CACI 
2201.  
 
 With respect to element three, the interfering conduct must be wrongful by some legal 
measure other than the fact of the interference itself.  See Della Penna v. Toyota Motor Sales, 
U.S.A., Inc. (1995) 11 Cal.4th 376, 393.  This conduct must fall outside the privilege of fair 
competition.  See PMC, Inc. v. Saban Entertainment, Inc. (1996) 45 Cal.App.4th 579, 603, 
disapproved on other grounds in Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 
1134, 1159 fn. 11.  Whether the conduct alleged qualifies as wrongful if proven, or falls within 
the privilege of fair competition, is resolved by the court as a matter of law.  If the court lets the 
case go to trial, the jury’s role is not to determine wrongfulness, but simply to find whether or 
not the defendant engaged in the conduct.   
 

 Defendants move for judgment on the pleadings with respect to the third element.  There 
is no independently wrongful act pled against any of the Defendants except Oscar.  Plaintiff 
apparently concedes this argument.  An independently wrongful act is an additional requirement 
to the tort pursuant to case law.  The other Defendants (besides Oscar) have not been named in 
any other tort in the Complaint, and hence no independently wrongful act has been alleged 
against them.  

 
 
NEGLIGENT INTERFERENCE WITH PROSPECTIVE ECONOMIC RELATIONS  (THIRD 
CAUSE OF ACTION) 
 
 As to the third cause of action for negligent interference with prospective economic 
relations, the motion is denied.  The third cause of action is only pled against Oscar.  The 
essential factual elements of a negligent interference with prospective economic relations cause 
of action are set out in CACI 2204.  The elements are the same as those for an intentional 
interference with prospective economic relations claim, except that the “intent” required of the 
defendant is different.  With a negligent interference claim, a plaintiff must establish only that a 
defendant failed to use reasonable care.   
 
 “The tort of negligent interference with prospective economic advantage is established 
where a plaintiff demonstrates that (1) an economic relationship existed between the plaintiff 
and a third party which contained a reasonably probable future economic benefit or advantage 
to plaintiff; (2) the defendant knew of the existence of the relationship and was aware or should 
have been aware that if it did not act with due care its actions would interfere with this 
relationship and cause plaintiff to lose in whole or in part the probable future economic benefit 
or advantage of the relationship; (3) the defendant was negligent; and (4) such negligence 
caused damage to plaintiff in that the relationship was actually interfered with or disrupted and 
plaintiff lost in whole or in part the economic benefits or advantage reasonably expected from 
the relationship.” See North American Chemical Co. v. Superior Court (1997) 59 Cal.App.4th 
764, 786. 
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 Oscar argues only that Plaintiff must specifically list the existing business relationships 
Casa Chicas has with any probability of economic gain, for which it contends Oscar has 
disrupted.  The third cause of action sets out the number and type of such relationships; there is 
no need at the pleading stage to set out the names specifically.  Defendant can learn this 
information through discovery, if it hasn’t already through Plaintiff’s Opposition. 
 

DEFAMATION  (FOURTH CAUSE OF ACTION) 

 The motion is denied as to the fourth cause of action for defamation. Defamation is an 
invasion of the interest in reputation.  It may be libel or slander.  See Civil Code Section 44.  
Slander is “a false and unprivileged publication, orally uttered and also communications by radio 
or any mechanical means” that accuses a person of criminal activity, disease, impotence or 
unchastity; that injures a person in his or her business or that causes the person actual damage.  
See Civil Code Section 46. 

 Oscar moves for judgment on the pleadings on the ground that the Complaint is silent 
as to the form of defamation.  Is it libel or slander?  Additionally, Defendant argues that there 
are no specific allegations regarding the nature and content of the alleged publication and 
whether the alleged statements caused actual damage.   
 
 Casa Chicas sets forth the details of her claim in her Opposition, but they are also 
sufficiently pled in the Complaint.  In her Opposition, Casa Chicas states that Oscar made oral 
statements to Plaintiff’s customers, including Victoria Liquors and Groceries, that “plaintiff was 
going bankrupt” and that “Plaintiff was going out of business and that Oscar would be taking 
over the business with a new name.”  These statements re false as Plaintiff has not filed for 
bankruptcy and has not gone out of business nor intends to.  The statements reflect on 
Plaintiff’s integrity and competency and damaged Plaintiff, as she lost customers due to these 
false statements.  (Opposition, page 8, lines 17-23) 
 
 There is no need to permit leave to amend, as the Complaint adequately pleads these 
same facts.  The fourth cause of action identifies the defamation as slander, as it refers to 
Oscar making several false statements to Casa Chicas’ clients/customers, vendors/providers 
and manufacturers and employees.  (Cmplt, paragraphs 21, 58-61)  Paragraph 21, incorporated 
into the fourth cause of action, sets out the specific statements made by Oscar:  Casa Chicas 
was “going bankrupt,” “Oscar was the owner,” and “Casa Chicas would be changing its name.”   
 
BREACH OF FIDUCIARY DUTY  (FIFTH CAUSE OF ACTION) 
 
 The motion for judgment on the pleadings is denied as to the fifth cause of action for 
breach of fiduciary duty. A fiduciary relationship is “any relation existing between parties to a 
transaction wherein one of the parties is duty bound to act with the utmost good faith for the 
benefit of the other party.”  See Wolf v. Superior Court (2003) 107 Cal.App.4th 25, 29.  Whether 
a fiduciary duty exists is generally a question of law. Whether the defendant breached that duty 
towards the plaintiff is a question of fact.  See Marzec v. Public Employees’ Retirement System 
(2015) 236 Cal.App.4th 889, 915.    



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   OF 
HEARING DATE:   12/04/17 

 
 

- 22 - 

 

 Examples of relationships that impose a fiduciary obligation to act on behalf of and for 
the benefit of another are:  a joint venture, a partnership, or an agency.  See Cleveland v. 
Johnson (2012) 209 Cal.App.4th 1315, 1339.  The rule that employees, including at-will 
employees, owe fiduciary duties to their employers arose out of the law of agency.  Simply put, 
all employees are “agents” of their employers.  And as agents, employees have a fiduciary duty 
to act loyally for the principle’s (the employer’s) benefit in all matters connected with the agency 
relationship.  See Restatement (Third) of Agency, Section 8.01.  As comment c to that section 
states: 

All who assent to act on behalf of another person and subject to that person’s 
control are common-law agents as defined in Section 1.01 and are subject to the 
general fiduciary principle stated in this section. Thus, the fiduciary principle is 
applicable to gratuitous agents as well as to agents who expect compensation for 
their services, and to employees as well as to nonemployee professionals, 
intermediaries, and others who act as agents. 

 The Restatement explained in Section 8.01, the duty centers on the duty of loyalty.  In 
fact, Restatement (Third) Section 1.01 comment g explains that “as agents, all employees owe 
duties of loyalty to their employers.”  In the employment context, aspects of the duty of loyalty 
include the duty that the employee will not compete with their employer, solicit the employer’s 
customers, clients or employees prior to the leaving the company, or use work time to further 
the employee’s own interests.  It also includes the duty not to misappropriate confidential 
information or trade secrets of the employer by sharing that information with the new employers.  
This list is, of course, not exhaustive but includes the cause of action stated here. 

 Defendant moves for judgment on the pleadings on the ground that the breach of 
fiduciary duty claim pleads disloyal conduct after he resigns from Casa Chicas.  (Cmplt, 
paragraph 66) Oscar only owed a duty of loyalty while he was employed by Plaintiff. 

 The fifth cause of action incorporates all of the prior allegations, which include facts 
concerning Oscar’s breach of his duty of loyalty while employed at Casa Chicas.  Paragraph 66 
reads:  “Oscar knowingly acted against Casa Chicas’ interest in connection with disclosing Casa 
Chicas’ confidential information and refusing to return Casa Chicas’ [confidential information] 
after his termination.”  This paragraph is broad enough to include a breach of Oscar’s duty of 
loyalty prior to his termination.  The discovery process is in place for Defendant to explore the 
question further with respect to Plaintiff’s allegations and evidence.  

REQUEST FOR JUDICIAL NOTICE 

 Defendants’ request for judicial notice of the Complaint, filed May 19, 2017, is denied. 
The Complaint exists in the court’s file, and the one attached to Defendants’ RJN is “marked up” 
by someone.  The court need not notice a marked-up copy when a clean copy of the Complaint 
is contained in the court’s own file. 

 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   OF 
HEARING DATE:   12/04/17 

 
 

- 23 - 

11.  TIME:  9:00   CASE#: MSC17-01293 
CASE NAME: WAGNER VS. UNITED FIELD REMODELING 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY UNITED FIELD REMODELING, INC. 
* TENTATIVE RULING: * 
 
The parties agree that their dispute must be arbitrated, and so there is nothing for the Court to 
decide on that front. 
 
However, the Petition seeks attorney’s fees, and plaintiff disputes that. The Court has reviewed 
the relevant contract, which was attached to the Petition. It specifically provides that each side 
should bear its own costs and fees in the event of any dispute. Accordingly, the Court declines 
to award any attorney’s fees in connection with the Petition. 
 
Finally, plaintiff suggests that sanctions ought to be imposed under Code of Civil Procedure 
section 128.7. While the sequence of events leading to the filing of the Petition is troubling if 
true, section 128.7 has specific procedural requirements. Those requirements were not 
followed, and the Court does not find the alleged conduct to rise to the level of conduct 
necessitating an order to show cause under section 128.7. The Court declines to award any 
sanctions in connection with the Petition. 

  

12.  TIME:  9:00   CASE#: MSL16-04306 
CASE NAME: WOLFE VS. MESSER 
HEARING ON MOTION FOR SANCTIONS PURSUANT TO CCP 128.7 
FILED BY KIM MESSER 
* TENTATIVE RULING: * 
 
Defendant has filed a motion for sanctions pursuant to Code of Civil Procedure section 128.7.  

Pursuant to that statute, the “notice of motion shall be served as provided in Section 1010, but 

shall not be filed with or presented to the court unless, within 21 days after service of the motion, 

or any other period as the court may prescribe, the challenged paper, claim, defense, 

contention, allegation, or denial is not withdrawn or appropriately corrected.”  Because the 

notice of motion was served by regular mail on September 21, 2017, plaintiff had 21 days, plus 

five more days under Code of Civil Procedure section 1013, totaling 26 days, i.e., until October 

17, 2017, to withdraw the pleading.  The motion was filed on October 16, 2017.  Moreover, the 

notice of motion did not specify the date on which the motion would be heard, which is a fatal 

defect.  (Galleria Plus v. Hanmi Bank (2009) 179 Cal.App.4th 535, 538 [notice requirements 

under § 128.7 strictly construed, and require that the notice state when motion will be heard].)  

The notice of motion did not so state.  (Ordinarily, the civil filing procedure in this county is that a 

motion date is not provided until a motion is actually filed.  For a C.C.P. § 128.7 motion, 

however, the clerk will provide a hearing date in advance of filing.  See Local Rule 3.41 (1).)  In 

this instance, however, there is no proof of service in the court file indicating that defendant ever 

served notice of the hearing date on plaintiff.) 

Accordingly, the motion is continued to January 2, 2018, 9:00 a.m. 
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13.  TIME:  9:00   CASE#: MSP11-00677 
CASE NAME: MATTER OF THE FRYE LIVING TRUST 
HEARING ON MOTION FOR MODIFICATION OF JUDGMENT 
FILED BY KEVIN L. FRYE 
* TENTATIVE RULING: * 
 
Hearing required. 

Petitioners move to amend the judgment in this matter to reduce the principal owing by $60,000, 

as ordered by the First District of Appeal.  Respondent Sharon Collins “opposes” the motion, but 

not because there is any ground to object to the requested relief.  Instead, Collins maintains that 

the Court also should correct a clerical error in the judgment, i.e., the inclusion of pre-judgment 

interest on the withdrawals made from specified USB accounts.  The judgment provides at one 

point that, with respect to funds that Collins improperly withdrew, “[p]rejudgment interest shall 

run from the date of Austin’s death.”  Later, however, it provides that “[i]nterest for all other 

damages not related to transfers associated with Jacob and the Morgan Stanley account 

transfer shall be excused.”  The difference is prejudgment interest of $15,800.32, according to 

Collins.  If the court did not intend to order the interest, this would constitute clerical error, which 

can be corrected. 

Petitioners reply by pointing out that over the course of three years, covering submission of the 

final judgment, appeal, and related bankruptcy proceedings, the interest in question has been 

part of the judgment, without any objection or mention by Collins.  Petitioners do not, however, 

appear to directly state whether they contend that Collins’ interpretation of the Statement of 

Decision is incorrect. 

Moreover, no party addresses whether the temporary judge who decided the matter is available 

to rule on the request.  Her response presumably would be authoritative. 

Finally, there is an order from the Court of Appeal directing a correction of the judgment, and 

compliance with that order should not be delayed over consideration of an issue that could be 

raised by a separate motion.  
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14.  TIME:  9:05   CASE#: MSP14-00625 
CASE NAME: CLARKE FAMILY TRUST 
SPECIALLY SET HEARING ON: MOTION PURSUANT TO C.C.P. SECTION 1987.1 
SET BY THOMAS H. CLARKE, JR. 
* TENTATIVE RULING: * 
 

Continued to January 8, 2018, 9:00 a.m., by stipulation of the parties. 

 

  

15.  TIME:  9:07   CASE#: MSN17-1256 
CASE NAME: RE: BRADLEY G. 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY CORNERSTONE FUNDING, LLC 
* TENTATIVE RULING: * 
 
Hearing required.  Parties to appear.  The Court has received a copy of a purchase agreement 

for the home, setting a price of $200,000, as is.  No information concerning the condition or 

value of the property has been provided.  No new information concerning the payments being 

purchased, or the final purchase price, has been provided. 

 

  

 


